e conctrued and interpreted n accordance with the taws of thef state (other than laws

relating to conflict of laws).

6. Counterparts: This Agreement may be executed 1n counterpart

and/or by telecopy and, when so executed, the counterparts, taken together, shall

constitute a complete and binding agreement,

7. Notices: Any notices reguired or permitted by this Agreement

shall be deemed complete when sent by overnight courier addressed as follows:

If to Qzark:

With a copy to:

If to Four Him:

With a copy to:

David Shepherd
Ozark Broadcasting, Inc.
300 West Reed

. Moberly, Missouri 65270

Lauren A. Colby, Esquire
10 East 4th Street
Frederick, Maryland 21701

Michael Fallon, Member

Four Him Enterprises LLC
4600 Executive Centre Parkway
Suite A

St. Peters, Missouri 63376

A. Wray Fitch 1

8280 Greensboro Drive
7" Floor

McLean, Virginia 22102




IN WITNESS WHEREOF, the parties to this Agreement have set their
hand and seals, and/or the hand and seals of their authorized representative, as of the date

first above written.
OZARK BROADCASTING, INC.

By:

 David Shepherd, President
FOUR HIM ENTERPRISES LLC

By:

Michael Fallon, Member
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Before the
Federal Communications Commission

Washington, D.C. 20534

In the Matter of

Reclassification of License of )
FM Station KIEL ) RM-10567 RECEWVED
{Lebanon, Missouri) )

JUL 95 2005

TO:  Federal Communications Contmission

Attn: Chief, Audio Division Fedara] Communications Commissicn
: . {ffice of Secretary

PETITION FOR RECONSIDERATION

Four Him Enterprises, L.L.C. (“Four Him™), licensee of KHZR (formerly KHCR), Channel
249C3, Potosi, Missouri, files this Petition for Reconsideration of the Memorandum Opinion and
Order (“Order”). released June 24, 2005, The Order denied Four Him’s Petition for
Reconsideration challenging the dismissal of Four Him’s Rulemaking in this proceeding. Four Him
files this further Petition for Reconsideration based on changed circumstances.! Four Himrhas
entered into an agreement with Ozark Broadeasting, Inc. (“Ozark™) which provides for complete
resolution ofthis proéeeding by allowing for the substitution of Channel 249C2 for Channel 249C3
in Potosi as contemplated in Four Him's Rulemaking Petition. See, allached Agreement.

Good cause exists to grant this Petition for Reconsidermion: As more p‘articu.larly set forth

in the attached Settlement Agreement, Four Him and Ozark have reached an Agreement by which

'Four Him's Petition for Reconsideration of the Qrder is proper since For Him is raising
new facts, not known or existing, since issuance of the Commission’s Order. The salient new
facts are that Four Him and Ozark have entered into an agreement whereby Ozark agrees te a CO
downgrade. Sce, infinity Broadeasting 19 FCC Red 20136 ut Paragraph 3 (2004) (action on
second Petition for Reconsideration) and cases cited therein: see also, e flexibilinein the 218
10 2)9 MHZ Service 17 FCC Red 8320 (20067) (Order on Second Petition for Reconsideration),
Siowx Valley Rural Television v. FCC 349 F.3d 667 (DC Circuit 2004).




e
Ozark agrees to modification of its license for KJEL to operate on 279C0 instead of 279C in
exchange for certain consideration. In its Petition for Rulemaking filed on April 23,2001, Four Him
proposed the sﬁbstitution of Channe! 249C2 in lieu of Channel 249C3 in Potosi, Missouri. and
modification of the KHZR license to reflect operation on the upgraded channel. In order to
accommodate the upgrade, certain channel substitutions were necessary. Specifically, Four Him
- proposes to eliminate short spacing to KDAA, Rella, Missouri, which currently operates on Channel
2484, by substitution of Channe! 276A for 248 A in Rolla.® The substitution in Rolia in turn causes
two short spacings to two other facilities: an allotment on Channel 276A in Linn, MO, and Ozark’s
KJEL on 279C in Lebanon, MO. The short spacing to Channel 276A in Linn can be eliminated by
substitution of Channel 248 A for Channel 276A. The short spacing to KJEL is eliminated by the
reclassification of KJEL as a CO facility operating on Channe] 279C0 instead of its current licensed
operation on Channel 279C.
inresponse to Four Him’s Petition for Rulemaking, the Commission issued an Order to Show
Cause on September 20, 2002, seeking comment on why KJEL should not be downgraded to operate
as a CO. Qzark was not served a copy of the Show Cause Order by registered mail and did not file
a timely response. It did file a Motion to Accept Late Filed Opposition to Order to Show Cause
indicating that it received no actual notice and intended to file an application to maintain its Class
C S'[atL-l—S. Subsequently. Ozark filed a Moditication Application seeking authorization to operate as

a full Class C station. The Commission has since accepted and granted the application (BPH-

20030401 ABZ).

“Four Flim will reimburse KDAA its reasonable and prudent costs for the channel switch
as provided by Commission rules.




Inthe Commissien’s recently released fn Re: Revision of Procedures Governing Amendments
to FM Table of Allotments, MB Docket Number 05-2]Q (released Tune 14,2003) (Procedures Order)
the Commission %111110unced a 90 day settlement window to allow for resclution of pending
Rulemakings. During this settlement window, the Commission is-holdiﬁg i abeyance its rules
prehibiting payment of certain consideration in éettlement of Rulemaking proceedings. The
Procedures Order states that settlements are to be limited to proceedings in which NPRM’s have
been released. This should be no bar to grant of the relief requested. No further NPRM need to be
issued or Comments filed in order to grant the relief requested by the parties. Although no NPRM
has been issued in RM-10567, the C§111111e111 and Notice provision has already passed with respect
to the proposal advanced by Four Him in its Petition for Rulemalking. In a Rulemaking’ filed by
QOzark on May 22, 2001, nearly a month after Four Him’s Rulemaking Petition, Ozark proposed the
allocation of Channel 276C3 to Enmunence, MO, which conflicts with the proposed sibstitution of
Channe! 276A for 248A 1n Rolla, MO, requested by Four Him. In response to the NOPR issued in
the Eminence, MO, Rulemaking, Four Him filed a Countefproposal on September 4, 2001,
("Counterproposal™) requesting the exact same upgrade for KHZR and channel substitutions as
proposed in its Petition for Rulemaking. In its Counterproposal, Four Him also requested that
Channel 281A be allocated to Eminence, MO. As noted in the attached'Agreement, Ozark has

agreed to withdrawal 1ts request for allocation of 276C3 of Eminence, MO." There is no impediment

3See, NOPR (Eminence, Missouri) MM Docket No, 01-151; RM-10167 (July 13, 2001}

“The attached Agreement between Ozark and Four Him also provides for complete
resolution of the Eminence Rulemaking. Ozark has agreed to withdraw its request tor allocation
of 276C3 to Eminence and to support Four Him’s Counterproposal. Four Him reiterates its
intent to apply for, construct. and operate on channel 249C2 i allocated. and will apply for and
construct channel 281A 1 the channel s allocated to Envnence and Four Hims application is
granted.




S
therefore to grant the channel allocations as proposed in Four Him’s Petition for Rulemaking or
Counterproposal.” Therefore, it is requested that Four Hini's Petition for Reconsideration be granted
and that its request for channel substitutions as proposed ih its Petition for Rulemaking or

Counterproposal be granted. Specifically, Four Him requests the following change in the Table of

Allocations:
Present Propesed
Potosi, Missouri 249C3 249C2
Rolla, Missotri 248A 276A
Linn, Missourt 276A 248A
Lebanon, Missourl 279C 279C0
Eminence, Missouri - - 281A°

See, attached Engineering Statement. Grant of this Petition for Reconsideration is in the public

interest by completely resolving two Rulemakings (RM-10567 and RM-10167) thereby conserving

Commission and party resources.

°As noted, Four Him believes its Rulemaking Petition should be granted since it has been
fully advanced in its Counterproposal in the Eminence Rulemaking proceeding. However, 1o the
extent necessary, Four Him requests waiver of Commission’s rules limiting payment of
consideration in resolution of Rulemaking proceedings. The Rulemakings in both the Potosi
Rulemaking and the Eminence Rulemakings were filed long ago and none of the parties could
have filed for the purpose of receiving payment in exchange for dismissal. Four Him also notes
that if for whatever reason the Commission determines that the Commission cannot grant the
Potosi Rulemaking or Eminence Counterproposal the way is now clear o 1ssue an NOPR,

“Site restricted see Engineering Exhibit 2 attached o Four Him's Counterproposal. In the
event the Commission chooses nol o add 281A to Eminence, Four Him requests that the
Rulemaking proceed nonetheless by allocation of 249C2 in lieu of 249C3 to Potosi.




Respectfully submitted,

FOUR HIM ENTERPRISES, L.L.C.

By e 2

A. Wray Fiteh TII
: Timothy R. Obitts
GAMMON & GRANGE, P.C. Its Attorneys
8280 Greensboro Drive, 7th Floor
McLean, VA 22102
(703) 761-5000

July 25, 2005

[K:\1097\Poiosi, MOVPetition for Reconsiderarion.wyd]




CERTIFICATE OF SERVICE

I, Stephanie Patton, in the law offices of Gammon & Grange, P.C., hereby certify that I
have sent copies of the foregoing PETITION FOR RECONSIDERAT.ION this 25" day of July

2005, by first-class, postage prepaid, U.S. Mail to the following:

John A. Karousos, Chief, Allocations Branch
Federal Communications Commission

445 12" Street, S.W., Room 3A-266
Washington, D.C. 20554

KDAA-KMOZ, L.L.C.
P.O. Box 4584
Springfield, MO 65808

Lauren Colby, Esq.
10 East 4th Street
"P.O.Box 113
Fredericle, MD 21701
(Counsel for Ozark Breadeasting, Inc.)

QOzark Broadcasting, Inc.

P.O. Box 430
Moberly, MO 65270

Stephanie Patton




ENGINEERING STATEMENT IN

SUPPORT OF PETITION

FOR RECONSIDERATION
RM-10567

CHANNEL 246C2 - POTOS!. MO

Four Him Enterprises, LLC
Potosi, MO

July 22, 2005

Prepared for: Mr. Michael Fallon
, . Four Him Enterprises, LLC
4600 Executive Center Parkway
- Suite A '
St. Peters, MO 63376

CArL E SMITH CONSULTING ENGINEERS

\ J
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ENGINEERING AFFIDAVIT

State ¢f Ohio

QS g N

ss!
County of Summit )

Roy P. Stype, lil, being duly sworn. deposes and states that he is a graduate Elec-
trical Engineer, a qualified and experienced Communications Consulting Engineer
whose works are a matter of record with the Federai Communications Commission and
that he iz @ member of the Firm of "Carl E. Smith Consulting Engineers" located at 2324.
North Cleveland-Massillon Road in the Township of Bath, County of Summit, State of
Chio, and that the Firm has been retainad by Four Him Enterprises, LLC to prepars the
attached “Engineering Statement in Supporn of Petition for Reconsideration - RM-
16567 - Channeil 249C2 - Polesi. MO

The deponent states that the Exhibit was prepared by him or under his direction
and is true of his own knowledge, except as to stataments made on information and

belief and as to such statements, he believes them to be frue. -

Subscribed and sworn to before me on July 22, 2005.

| ‘( \@: O _'sf i (\WMN‘”-\

Notary Pub:@

- NANGY A ADAMS, holasy Pubic
/ISEAL/ Residence - Cuyahoga County
State YWide Junsdcuon, Oho
My Commigsion Expirss Segt. S, 2003
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ENGINEERING STATEMENT

This engineering statement is prepared on behalf of Four Him Enterprises, LLC,
licensze of Radic Station KHZR{FM: - Potbsi. Misscuri, in suppont of a Petition for Re-
consideration in RM-10587, which proposes to amand the FM Table of Aliotments o
upgrade KHZR to a Class CZ facility. I: documents that, even with the intervening
changes in the FM allotment situation since this rulemaking proposal was originally
fited in 2001, the.channel substitutions preposed in this rulemaking petition, as origi-
nally fited, remain valid to accomplish the proposed KHZR upgrade.

Table 1.0is an FM allocation siudy for Channel 249C2, which was conductad from
the reference site 4.7 kilorneters nosthwest of Fotosi which was originally specified in
this rulemaking proposal. .The geographic coordinates of this site are:

NL - 37° 58 30"
WL - g0 48 30"

As shown in this table, operation on Channel 24€C2 from this sife would'fbe shon
spaced to both the licensed and construction permit sites for KDAA - Rolla, Missouri,
which operates on Channel 248A.°7

" The short spac‘;ng to KBDAA can be eliminated by substituting another channel for

Channal 248A in Rolla. Table 1.1{a) is an FM allocation study for Channel 2764 in

‘Oyrsuant o the rounding provisions of Secticn 73.208(c)(8) of the FCC Rules, the 78.74 kilome-
ter spzcing to KYKY - St. Louis. Missouri Is censidered 1o comply with the required spacing of 7€ kileme-
BT, _

The datz contained in the FCC's Censaligaied Database System appears (o indicate that the
sropesed use of Channel 245C2 in Potesi would also be short spaced to a vecant allotment on Channel
2ETA tn Arcadis, Missouri, This aprears to e the result of a databasa error, however, a8 the the Repert
and Orcerin MM Docket €7-168 &lalted Cnannel ZBDA to Arcadia and net Channel 247A. which wes an
altemnale proposal in this proceeding. This wes sorfirmed by the FCC in their March 17, 2000 Mempran-
dum Qoirien and Qraer in M Cocket £7-188 - iTed this situation by cerresting a yoegraphic

e CAFL T S T CSNELLTING ENGINEERE e




Rolia which was conducted frem licanses KDAA transmitter site Simiarty. Tabi
is an FM allocation study for Channel 2784 which was conducted from the KDAA con-
siruction permit site. As shown in these tabies, operaticn on Channel 2768A from eithaer
of these sites would stili be short spaced to three other facilities requiring protection

censideration:

NEW(CP) Linn. MO Channal 276A
KJEL Laebanon, MO Channel 27%C
Rulemaking Eminence, MO  Channe! 276C3
The short spacing t¢ Channel 2784 in Linn can still be eliminated by substituting
another channel for Channel 276A in Linn. Table 1.2 is an FM allocation study for
Channel 248A in Linn which was conducied from the site specified in the recently
granted construction permit (ENPH-20041230ADD) for this allotment. As shown in this
table, operation on Channel 248A from this site would be short spaced {o the present
operation of KDAA on Channgai 2484, As noted above, however, KDAA yfouid be
moved from Channel 248A to Channel 2784 to accommodate the allotment of Channel
249C2 to Potosi. Thus, this short spacing should not be & problem, since Channel
248A will be deleted from Rolla if Channel é4962 is aliotted to Potoesi, as proposed
herein. An examination of this ‘table also shows that operation on Channe! 248A from
thz‘s' site would meet the required spacing to the proposal to aliot Channel 248C2 to
Potosi. -
This ruiemaking proposal originally p_roposed to trigger & Class CO downgrade for
KJEL to eliminate the short spacing between KJEL and the use of Channel 276A in
Rolla. Although KJEL has opposed such a downgrade and presently has an applica-

tion (BPH-20030401A8B2Z) nending for 2 construction permit {0 increase iis antenna

a
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height to rmaintain fuli Class C status. a setllernent agreement has been reached which
will result i the dismissal of this application and the downgrade of KJEL to a Class CQ
facility, which will @liminate this short sgacing and permit the substitution of Channal
2764 for Crannel 248A in Rolla at eﬁ?.her KDAA's licensed site or the site specified in
its construciion permit.

The ruiemaking proposal to allot Channel 278C3 to Eminence, Missouri was initi-
ated by the filing of a rulemaking petition by the licensee of KJEL afier the filing of the
KHZR rulgmaking petition. The settiernent agreement which has been reached with the
licenseze of KJEL to dismiss its pending construction permit application and ac-:epf a
Class CO downgrade also specifizg that they will withdraw the proposal to aliot Channel
2738C3 1o Eminence, which should eliminate the short spacing bebveen Channel 278A
in Rolla and the proposed allotment of Channel 276C3 to Eminence. Even if it does
not. however, the fact that the KHZR rulemaking proposal was filed prior. to the Emi-
nence rulemaking proposal makes it gbvious that the KHZR proposal was timely filed to
be c.onsédered as a counterproposal in the Eminence rulemaking proceeding (Mh
Docket 01-151).

The licensee of KHZR also filed timely comments in the Eminence rulemaking
pruceeding noting that this confiict could be eliminated by aitotting Channel ZB81A 1o
Eminence. rather than Channe! 276C3, as originally propesed. Table 1.3 is an FM
aliccation study for Channe! 2814, which }‘-.*as-conducied from the originally specified
site which :s located 12.2 kilemaiers nerihwest of Eminence. The gecaraphic coordi-

nates of thvs site are:

[95]
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STUDY CUERDIYHATES:

BYATIOR

WIiL Fil

ALLOTHENT

{ZLE-TH

KRDY
KEZK-F

EQLH,

KMi-FH
Ehrig-Fi
REZL-FH
EHOL -

HNPHOAWMA T IEAD
RHEERLAY

[SAWALY)
KLau
E Wil

LUK
XKJIEL

XJEL
RIEL

FM ALLDCATION STUDY

TADLE 1. 1)

~ CHAHKEL 2764 $192.31 nHz) -

ROLLA, HQO

FOK HIW ERTERPHRISES, LG

ATIDT GG

LOCATION

3T. LDUIS, KD

KOUNTAIN GROVE, RO
MOUNTAIN GHOVE, %O

WEST PLATINS, NO
5T. LOUIS, NG

LAKE OZARY, #0

MARSHALL., nG
HARBUALL, WO
CAPE GIGARDEAU, NO
HARRTSON, AR

LINM, HE
FEHINENCE, X0

Y. LOUIS. NMO
ST, LOULS, WO
TEODURTAIN VIEW, AR

FOPL&R BLUFF, KO
LEBANXCH, RO

LEBANDN, HUO
LEBAKDH, MO

9174%/ 04

POTOST, HAO

CHAKNFEL CLASS
e <
223 A
2723 A

3 CZ
273 G
27y A
EYN £2
275 Cl
pras |51
275 89

7] h;
G iIn

1

1

G
e c2
279 G
279 G
279 &

RECUEREDR

SPACIHG SPACTKE
tkm) (m)y
152,801 2%, %3
121,45 10.9
i21. 45 10,2
141, %58 53,2
143,83 53. @
71.E1 qi. 2
181, 68 133. %
185, 57 133. 8
203, 52 P33, 8
24,49 Lan. W
G, 1Y 110, %
u9. 50 1a%, @
1192, 24 1J3.9
143, 23 130, %
E42. 84 165, @
177.42 i)
57, 9% g% @
57. 94 93. @
87.92 8. &

¥ Reguired Spacing Per Section ?3.297 of The FGU Rulees
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TABLE 1.1{m) tcont’dl
FM ALLOCATION STUDRY - GCHAHNEL 2¥64 ¢103.1 Niz)» - ROLLA, X0

FOR Hift ENTERPRISES, LG
POTOST. no

Hotes:

i - applisd For Upders SecLioco 73,2150 7 o- Pending apolication

2 - Copmbiruction Permil 8 - Petition For Reconsideration
2 -~ Chunnel Deleticn Proposed “ - PBropoued Rulemalcing

4 - Hove Fraom Thiz Channel Ordoered 10 - Rulemakinpg Petiticn

% - Hewe to This Channe)l Ordered 11 - Bliork-Spaged

& - {ne Step Reference Site 12 - Yaoant Allotment

- CARL E. SHITH GOHSULTING ENGIREENRS -



STURY COUHDINATES:
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BN - R

WHIT O 0 AD
KNI91L7

KLOU
KLLOU
KL

KL.E
XI=L

KL
KJEL

FH ALLOCATION STUDY - CHAXNMNEL 276A (103.:

TABLE 1,1{)

HHzx

b] -

ROLLA, NO

FOR HIM ENTERPRISES, LLG
POTOSE, 1

3T/T2739 91/44743

LOCATION CHARNEL  ©
ST. LOUIS, no 272
MOUNTALN GROYE, ©O0 223
NOUNTAIN GROVE, RO 235
WEST PLAING, KO 273
ST. LOUIS, no =73
LAKE UZARK, ¥O 274
HARSIALL, HO =8
FKARSHALL, O 07y
GAPE BIRARDEAU. HO 275
HARRISOH, AR 275
1.ryN, i WEG
ENTIERGE, HO ave
ST. LOUIS, no ey
5T, LOGIS, no &
HOUNTALY YIEW, AN 2r7
POPLAR BLUFF, Hg o)
LEBANOR, MO 279
LEBANON, HNO Z279
LEBANON, O 279

(99
(633
Gl
1

REWITIRED

SPACING SPACING
k) (hkm?
133, &4 FAS NN ]
93. 65 12. @
932.63 19.9
137. 52 550
145, 44 G93.0
F4.98 31.9
189, 04 123. @
193, 36 13200
1949, 69 133.0
280, 10 133,

T, an
0, 47

145, 92 L33. 9
146, 44 133. 9
233,01 163, 9
164, B3 54,2
ag, a4y @5, @
2n. 49 93. 0
84, 498 86, @

¥ Reguired Spacing Per Section 73, 207 of The FCC Rules
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STHURY

STATION

ALLOTHENT
KXUS

AN
DA
HERA-FX
WHOA CFH
HDEA

KR
KHZn
Kirgw - '
XKFUDL -V
KIUCK-FN

KYRY

CODRGINATES:

| 2]

TABLE :.2

Fit ALLDCATIOR STUDY - GHAHHEL 2484

(97.3 niz) -

LIXNH, N0

~ CABL E. SHITH COHSULTING

FOR HIM EHTERPRISES, LLC
POTRST. MO
ags29s,87 QQL75UIE
LGCATIOR CHAHNEL
HOUHTAIN YIEW, RO 245
FLORISSART, &KO 216
WARSAK, NO 216
HADISON, XD 247
SPRINGFIELD, O 247
ROLLA, WO z4e
ROLLA. MO z4g
PITTSFIELD, IL 4R
PITTEFIELD, JL 248
I')DRIPHAH.V KO 248
PUTDST, HD 249
POTON1, KO Ay
LA MORTE, RO 249
WAYRESVILLE, HO )
PALKEYRA, HO 2154
ST, LOUIS, XD 291
r Required Spacinn Far Section 73, 207 of
- Applied For Under Section 73,219 v
« Conatruction Permit &
- Channel Deleiiocn Propoeed 9
- Hove From Thig Chuonel Drdered 10
- Hove to Thia Choanael Grdere:d 11
- One Step leferencoe 51 Le 12

REQ7 I REDR
SPACTIREG

SPAC TN

CLASS (k) $len) HOTES
2 LB, B0 5.0
GCl 185, 23 75.0
H 126,72 31.9 )
C3 84,12 83. 9 12
Cl 176.93 133.0
A G0, al 112.@ 1,3,112
i 7O, 0% 115.9 b,2,04,11
51 152, 54 143, 0
b1 182,73 143, 0 7
g4 231,93 166,90
cz? 118 65 186, 0 ¥
v} 114,99 BB 1
i 13%. 92 133,08
L3 789 420
cz2 143, 35 5% 9
03 136,12 7%,

The FLL Rules

- Perding Application
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4s shown in this fable, operalion on Channel 281A from this proposed site would still
fuily comply with the applicable spacing requirements to all other facilities requiring
protectien consideration.

in summary, Channel 245C2 can still be affotied to Potosi, Missouri in place of the
present allotment on Channel 248C3, provided that Channel 276A is substituted for
Channe! 2484 in Rolla, Missouri, Channel 248A is substituted for Channe! 2784 in
Linn, Misscuri, KJEL - Lebarfon, Missouri is downgraded from Channe! 278C to Chan-

nel 278C0, and Channel 278C3 is not alloited to Eminence, Missouri.
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